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STATEENT OF QUESTIONS PRESENTED 


Absent hot pursuit or other ei cammtences demanding 
precipitous action, may the police, acting on their 
own authority and without a warrant, forcefully enter 
a private home at night and thereafter embark upon a 
general search of personal property located therein, 
even though the uncontroverted facts show that there 
was more than sufficient time to apply for and ob- 


tain a warrent? 


Has the trial judge explained adequately on the record 
his reasons for revoking the appellants' bond after 

the first day of trial and for ordering United States 
Marshals to sit behind and guard the appellants during 


the second day of trial? 


Were the line-up at which two witnesses identified 
appellant Dorman and the photographic identification 
alluded to by the United States Attorney violative of 


due process of law? 
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CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED: | 


The Fourth Amendment to the Constitution of the 

United States: | 
"The right of the people to be secure 

in their persons, houses, papers, and effects, 

against unreasonable searches and seizures, 

shall not be violated, and no warrants shall 

issue, but upon probable cause, supported by 

oath or affirmation, and particularly des- 


cribing the place to be searched, and the 


persons or things to be seized." 


The Fifth Amendment to the Constitution of the 
United States, in relavant part, provides: 
"No person shall be. . .deprived of 
life, liberty, or property, without due pro- 


cess of law. ..."” 


Rule 52(b), Federal Rules of Criminal Procedure: 
"(b) Plain Error. Plain errors or 
defects affecting substantial rights may 
be noticed although they were not brought 


to the attention of the court.” 


JURISDICTIONAL STATEMENT 


Nathaniel Jones and Harold B. Dorman were tried 
before Judge Keech and a jury (Criminal No. 191-67) for the 
robbery of Carl's Men Shop. The jury returned a verdict of 
guilty as to the offenses of robbery (6 counts), assualt 
with a deadly weapon (5 counts), and carrying a dangerous 
weapon (1 count), all stemming from the single incident. 
Dorman was sentenced to a period not to exceed nine years 
under the Youth Corrections Act, and Jones was given con- 
current sentences of 3 to 9 years on the robbery counts, 
two to six years on the assault counts, and one year on 
the carrying count. Timely notices of appeal were filed, 


and jurisdiction lies under 28 U.S.C. §1291 (1964). 


STATEMENT OF THE CASE 


| 
Prior to trial Harold B. Dorman moved to suppress 
certain items seized by the police at various times and a 
hearing was held before Judge Gasch.. Counsel moved to sup- 


press property seized at the scené of the alleged crime, 


property taken from Dorman's apartment during a warrantless 


search conducted several hours after the alleged robbery of 


2/ 
Carl's Men Shop, and property taken from his automobile 


at the time of his arrest. Judge Gasch denied the motion 
in respect of all three classes of property, and Judge Keech 
refused to reopen the question at trial. Defense counsel 
duly objected to the admission of the property: 


"THE COURT: Let me interrupt. I am con- 
scious of the fact there was a motion 

to suppress and conscious of the fact 
there was a hearing and conscious of the 
fact people filed for their respective 
sides memoranda and there was under 
Judge Gasch a full hearing I assume from 
this file with reference thereto. I am 
not going to have a second hearing, 
gentlemen. If you want to, you may pro- 
tect yourselves on the record. 


1 
| 
| 
| 


| 
References to the hearing on the Motion to Suppress will 
be denoted MS, and references to the trial transcript 
will be denoted TR. We also refer passim to the Memoran- 
dum of Judge Gasch on the Motion to Suppress. 


| 
Government counsel "readily concede[d] there was; no 


warrant in this case, search warrant or arrest warrant." 
[MS 89.] | 


= FY 


"MR. IVERSON: I certainly want to 
object, Your Honor, by objecting to all 
the rulings that were made and I would 
ike to have this apply to each item as 
it was attempted tc be introduced. 


“~PHE COURT: I understand what you 
are doing is renewing the motion which 
wes the subject of the hearing before 
Judge Gasch. You want to protect every- 
thing that was encompassed in that 
hearing, sir, and that is done. I am 
not going to sit as the Court of Appeals. 
I will not hear it. Judge Gasch appar- 
ently gave great consideration to this 
matter to the extent he has written a 
substantial memo. I am sure you have 
been diligent counsel in all matters 
before him. There is nothing new you 
have before me." [TR 24-25.] 


On appeal appellants opject cnly to the admission 
into evidence of a suit taken from the apartment of Harold 
Dorman. Since Judge Keech refused to reconsider Judge 
Gasch's ruling on the Motion to Suppress, all testimony 
relevant to the decision of this question is to be found in 


the transcript of the Hearing on the Motion to Suppress. 


Officer Blancato testified concerning ‘the search 


of Dorman's apartment and the seizure of items from it, as 
aida the defendant's mother and a friend of hers who was 
living with her at the time. The mother maintained that 
after knocking the police did not respond to her inquiries 
but simply burst’ past her when she opened the door and 


commenced searching. [MS 34.3 


The officers asked whether Dorman was home and she 


responded 20. [lS 34-35.] "And this other officer with him Lee 


went in my closet and looked around and he took about eight 
suits out and then he went into my son's drawer and he took 
three old watches that he had in there.” [MS 35.] They also 
looked under the couch. [MS 36.] Some of the officers then 
remained waiting for Dorman to return until approximately 
four in the morning, at which time they left. {MS 37.) 

Donald Allen, the friend of the mother, related 

. | 

that the police searched the closet and "grabbed an armful 
of clothes." [MS 88.] The police took possession of a 
shirt and a number of suits and then seized some watches. 
[MS 88.] Allen testified also that the police picked up and 
looked under a seat cushion of a couch in the living room. 
[MS 90.] 

The testimony of Officer Blancato giving the police 
version of the entry and search is reflected in the Memorandum 
Opinion of Judge Gasch, at 3-4: 

“With respect to items seized from 
defendant's apartment, the motion to suppress 

poses greater problems. About four hours 

after the armed robbery of Carl's Men Shop — 

a robbery accompanied by physical harm to 

the proprietor of the shop - 2 number of 

police aetectives, most of them in plain 

clothes, went to Dorman's apartment in 


search of him, with the purpose of placing 
him under arrest for the robbery. Two 


of the detectives were armed with shotguns. 
They knocked at the apartment door, and 
Torman's mother, who acc been in bed, got 
up to ask who was there. The police stated 
their purpose und Mrs. Dorman opencd the 
door. She cold thom that Harold had been 
there, but that he nad ieft some ainutes 
earlier, and suggested that if they did 
not believe her, they could come in and 
look for themselves. At that moment, the 
police heard a sound inside the apartment, 
and, in the belief that Dorman was hiding 
within, they pushed past Mrs. Dorman and 
entered the apartment. Actually, the 
sound had been made by a Mr. Allen, a2 
friend of Mrs. Dorman who evidentaly shared 
the apartment with her and her son. The 
police saw Allen as soon as they entered. 
Nonetheless, they continued to search the 
apartment. One of the places they looked, 
as a possible hiding place, was 4@ walk-in 
closet in the front room of the apartment. 
They did not find Dorman, but they did 
observe a dark suit, with unhemmed cuffs 
and a labei identifying it ag from Carl's 


Men Shop, hanging right inside the closet 
door. The suit matched the description 

of one tried on by the robber prior to 

the robbery, and worn by him from the shop. 
The unhemmed trousers immediately aroused 
the suspicion of the police officer who 
examined the closet, and he seized the 
suit. In addition, the police officers 
rummaged about the apartment and seized 
other ttems which have since been veturned 
to the defendant and hence are no tonger 
at issue." [Footnote omitted, empnasis 
added.] 


Not reflected in his Memorandum is the testimony of 


officer Blancato that, after learning that Dorman was a prob- 


able participant in the robbery and ascertaining his home 


address, the police returned to the station house and com- 


menced drafting applications for search and arrest warrants. 
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[MS 137-138.] They were interrupted in this task by bn 
Assistant United States Attorney who told the police that 
"they were unable to locate a judge" and ordered SHemicto 
arrest Dorman without a warrant if they could locate him be- 
fore morning. [MS 138.] The officers then proceeded) to 
Dorman's apartment. | 
Early in the trial a juror informed the Marshall 


that she lived in the same neighborhood as Dorman, and she 


told the Judge that she did not want to participate in the 
trial. The judge excused her and an alternate juror was 
seated in her place. [TR 52-54.] | 
On the afternoon of the first day of trial Judge 
Keech indicated certain displeasure with the defendants 


[TR 92-93]: | 
i 


"THE COURT: You have a right to object. 
I am also bound to follow the law as I under- 
stand the Court has announced it. While you 
are here, gentlemen, let me say something to 
you. The feeling in this case is pretty in- 
tense danger-wise and I am very much disposed 
to commit these men under the circumstances. 
I will call you to the bench afterwards and 
I will let you say anything you want to be- 
fore I finally conclude. But one of these’ 
witnesses was just paralyzed and I think 
most of them are. You may not be as easily 
shocked as I am, but I think I have some- | 
thing to consider and I am going to do it, 
particularly with the attitude of these men 
coming in when they please. But I think I 


of the detectives were armed with shotguns. 
They knocked at the apartment door, and 
Dorman's mother, who 2 been in bed, got 
up to ask who was there. The police stated 
their purpose and Hrs. Dorman opencd the 
door. She cold them thac Harold had been 
there, but that he had je=t some ainutes 
earlier, and suggested that if they did 
not believe ner, they could come in and 
look for themselves. At that moment, the 
police heard a sound inside the apartment, 
and, in the belies that Dorman was hiding 
within, they pushed past Mrs. Dorman and 
entered the apartment. Actually, the 
sound had been made by a Mr. Ailen, 2 
friend of Mrs. Dorman who evidentaly shared 
the apartment with her and her son. The 
police saw Allen as soon as they entered. 
Nonetheless, they continued to search the 
apartment. One of the places they looked, 
as a possible hiding place, was ¢ walk-in 
closet in the front room of the apartment. 
They did, not find Dorman, but they did 
observe a dark suit, with unhemmed cuffs 
and a labei identifying it as from Carl's 
Men Shop, hanging right inside the closet 
@oor. The suit matched the description 

of one tried on by the robber prior to 

the robbery, and worn by him from the shop. 
The unhemmed trousers immediately aroused 
the suspicion of the police officer who 
examined the closet, and he seized the 
suit. In addition, the police offtcers 
rummaged about the apartment and setzed 
other items which have stnce been veturned 
to the defendant and hence are no longer 
at issue." [Footnote omitted, empnasis 
added. ] 


Kot reflected in his Memorandum is the testimony of 
officer Blancato that, after learning that Dorman was a prob- 
able participant in the robbery and ascertaining his home 


address, the police returned to the station house and com- 


menced drafting applications for search and arrest warrants. 


[MS 137-138.}] They were interrupted in this task by an 


Assistant United States Attorney who told the police that 
"they were unable to locate a judge" and ordered them to 
arrest Dorman without a warrant if they could locate him be- 
fore morning. [MS 138.] The officers then proceeded to 


Dorman's apartment. 


Early in the trial a juror informed the Marshall 
that she lived in the same neighborhood as Dorman, and she 
told the Judge that she did not want to participate in the 
trial. The judge excused her and an alternate juror was 
seated in her place. [TR 52-54.] 

On the afternoon of the first day of trial guage 


Keech indicated certain displeasure with the defendants 
| 


(TR 92-93]: 


"THE COURT: You have a right to object. 
I am also bound to follow the law as I under- 
stand the Court has announced it. While you 
are here, gentlemen, let me say something to 
you. The feeling in this case is pretty in- 
tense danger-wise and I am very much disposed 
to commit these men under the circumstances. 
I will call you to the bench afterwards and 
I will let you say anything you want to be- 
fore I finally conclude. But one of these 
witnesses was just paralyzed and I think | 
most of them are. You may not be as easily 
shocked as I am, but I think I have some- | 
thing to consider and I am going to do it, | 
particularly with the attitude of these men 
coming in when they please. But I think I | 


have a real problem here. But I will do 
that after the jury is gone so there will 
be no question. Sut will put you on 
sotice so you can think it over.” 


At the end of the first day's testimony, the trial 


judge committed the defendants [TR 96]: 


“ALL right, Counsel, we have given you 
full opportunity to let these men make 
arrangements with their friends in the 
courtroom. At this time the two defendants 
will stand committed in light of the actions 
known to the Court, as well as their failure 
to respond timely on reconvening of the 
Court and the strong evidence in this case, 
and in the light of the menacing manner 
demonstrated by the two defendants to 
government witnesses.“ 


On the convening of court on the second day of trial, the 
Court placed Marshals in back of each cefendant and counsel 
strenuously objected. [TR 39-100]: 


“IR. IVERSON: Yesterday when we left the 
courtroom these gentlemen Were freed on per- 
sonal bore. Since tasn chey were committed. 
At the moment they are in the courtroom with 
guards behind them. This I am afraid will 
prejudice their case before the jury in the 
sense the jury will either assume they did 
something wrong since they saw them last or 
they will assume that Your Honor feels that 
they have committed whatever was stated on 
the witness stand. In either event, the 
jury is quite impressed by appearances and 
=I am sure will draw some inference from it, 
which will be prejudicial. 


"tT wonder if Your Honor will let them 
sit there without the benefit of the guards 
looking as if they are guarding them. 


“PHE COURY: The Marshal's Office is 
charged with the responsibility of taking 


care of orisoners who ere in custody. These 
men occupy that status ana I see no justi- 


fication in making an exception to that. 


“JT will do this, and I am sure the 


marshals will too so long as the defendants 


permit, they will be as inactive as is 
practical to be under the circumstances. 
I will ask them to do tnat so it will 
not be conspicuous. 


"MR, IVERSON: May I point out in the | 


record there are two marshals sitting be- 
hind the defendants in view of the jury 
and they are each close by them and near 
the counsel table.* 


During the trial, witness Holmes testified | 


90-95] he had identified appellant Dorman at 2:30 At 
| 


the night of the robbery, and a Mr. Richards apparently 


made the same identification at the same time. [TR 113-114.) 
| 


In conjunction with this testimony the United States 


Attorney 


indicated that a photographic identification played some 


part in the witnesses' ability to identify Dorman. [TR 93.] 


STATEMENT OF POINTS 


The search of appellant Dorman's apartment and the 


seizure of property from it were violative of the 
Fourth Amendment, and the introduction of this 
property into evidence at trial requires reversal of 


the convictions of both appellants. 


The trial judge did not justify on the record his pre- 
judicial actions in committing appellants at the close 
of the first day of trial and in stationing marshals 


behind them during the second day. 


The identification procedure including the use of photo- 
graphs, by which two witresses identified appellant 
Dorman at the station house was deficient in light of 
Simmons v. United States, 390 U.S. 377 (1968), and 


related cases. 


SUMMARY OF ARGUMENT 


= | 

Since Judge Gasch rejected the Government's prof- 
fered consent theory, the only theory on which the Govern- 
ment can rely, and the one adopted by Judge Gasch, is! that 
the search and seizure of the suit in question were accom- 
plished under “exigent circumstances." Judge Gasch erred 
in refusing to suppress the introduction of the physical 
evidence (a suit), since the theory of “exigent circumstances" 
is unavailable to the Government in this case for two reasons: 

1) There was here no “hot pursuit” by the police, 
nor was there any other major crisis demanding forceful entry 
into the apartment; therefore, there was no eircomecrncs so 
"exigent" that the warrantless intrusion and search must be 
suffered. i 


| 
2) After entry the police so conducted themselves 


that it is evident that they were embarked on a general 


search and not a limited search for appellant. 


II 
| 


To justify the revocation during trial of the 
bail or bond of a criminal defendant, the trial judge must 


enunciate on the record "danger of significant interference 
| 


with the progress or order of the trial." Bitter v. United 


States, 389 U.S. 15, 16 (1967). This the trial judge failed 


to do. He also failed adequately to explain his reasons for 
placing United States Marshals immediately in back of the 
defendants to guard them during trial in full view of the 
jury. Because these prejudicial actions are not justified 


by the record, reversal is required. 


IIl 
Because the Assistant United States Attorney in- 
dicated that photographs were employed in a station house 
identification of appellant Dorman, and because the court did 
not inguire at trial into the use of the photographs, a re- 
mand is required for a further hearing. Calvin F. Smith v. 


United States, No. 20,773 (decided June 7, 1968). 


ARGUMENT 


The search of appellant Dorman's apartment and the 


setzure of property from it were violative of the | 


Fourth Amendment, and the introduction of this property 


into evidence at trial requires reversal of the con- 
vietions of both appellants. 
| 


(In connection with this point it is respectfully sug- 
| 
gested that the Court read the Memorandum of Judge Gasch 
| 
on the Motion to Suppress and TR 24-26, 180-181, MS 3-20, 
| 
27-38, 50-60, 85-90, 99-106, 118-146.) 
| 
Appellants duly objected to the admission into 
evidence of the suit seized in the search of appellant 
Dorman's apartment. The Government suggested that 
| 
the seizure could be justified on theories of consent 
and exigent circumstances. Judge Gasch quite properly 
rejected the consent theory, Memorandum Opinion at 5: 
"The consent theory can be disposed of 
quickly for no valid consent can be found when 
police armed with shotguns present themselves 
at the door of a house or apartment late at 
night and state that they want to arrest the 
householder's son." 
| 
Judge Gasch's holding anticipated the decision of 
| 
the Supreme Court in Bumper v. North Carolina, 20 L.Ed.2d 


797 (1968), which of course precludes any finding of 
| 


consent on these facts. Since the Assistant United 
States Attorney arguing the motion conceded that the 
Government had no search warrant [HiS 89], the Government 
is reduced to “exigent circumstances“ in its effort to 
justify this nighttime intrusion and search. 

It is perfectly clear that absent special circum- 
stances of one kind or another a warrantless intrusion 
into and search of a man's home is in violation of the 
Fourth Amendment. Agnello v. United States, 269 U.S. 

20 (1925); see Ford v. United States, 122 U.S. App. D.C. 
259, 352 F.2d 927 (1965). See also Stoner v. Caltfornia, 
376 U.S. 483, 486 (1964): 

"The search of the petitioner's room 

by the police officers was conducted with- 

out a warrant of any kind, and it there- 

fore ‘can survive constitutional inhibition 

only upon a showing that the surrounding 

facts brought it within one of the excep- 

tions to the rule that a search must rest 

upon aisearch warrant. Jones v. United 

States, 357 U.S. 493, 499; Untted States 

v. Jeffers, 342 U.S. 48, 51.' Rios v. 

United States, 364 U.S. 253, 261.” _3/ 

Judge Gasch found such an "exception" in his analy~ 


sis of Warden v. Hayden, 387 U.S. 294, 298-300 (1967), 


and Gilbert v. California, 388 U.S. 263, 269 (1967). 


3/ “Probable cause for belief that certain articles 
— subject’ to seizure are in a dwelling cannot of 
itself justify a search without a warrant.” Jones 
v. United States, 357 U.S. 493, 497 (1958). 
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Judge Gasch acknowledged that “AgneiZo no doubt 
is still the law for the usual case,", Memorandumy at 6, 
_.«-but He suggested that on balance, anni ot Hayden, 
supra, allowed the search: 


"While AgneZlo no doubt is still the 
law for the usual case, the Supreme Court, 
in its recent decision in Warden v. Hayden 
__ U.S. ___, 35 U.S. Law Week 4493 (No. 
480, May 29, 1967) for the first time ex- 
plicitly decided that the police could 
forcibly enter a home under ‘exigent cir~ 
cumstances.’ There, hot pursuit of an 
armed felon and a search, both for the 
felon and for weapons, without a warrant 
and not pursuant to an arrest were up~ 
held. In Hayden, the felon not only was 
at his home, but he was seen to enter it 
by cab drivers who had followed him from 
the scene of the crime just moments be- 
fore. 


“In another case, decided also last 
term, the Supreme Court refused to consid- 
er what possible limits might be inherent | 
in the ‘exigent circumstances' doctrine. | 
In Gilbert v. California, __ U.S. ___s, 
35 U.S. Law Week 4614 (No. 223, June 12, 
1967), the police entered defendant's 
apartment hours after he was involved in 
a bank robbery, without a warrant, and 
knowing that he was no longer in the 
apartment. The entry was upheld by the 
California Supreme Court on the ground 
that the circumstances were ‘exigent’ 
and that the entry was made primarily 
for the purpose of finding a felon or a 
hiding place for a felon. However, 
according to the facts developed in the | 
dissenting opinion of Mr. Justice Douglas, 
it appears that the police conducted a 
rather general search while they were 


inside the apartment, and that among the 
items seized were some photographs of the 
defendant and rolls of coins presumably 
taken in the robbery of the bank. The 
fact that the Supreme Court remanded the 
case on other grounds leaves it unclear 
as to what its decision might have been 
on the Fourth Amendment issue had it 
undertaken to decide it. 


"The present case bears a marked 
likeness to Gilbert with respect to the 
fact that the defendant was not at home 
when the search occurred, that the 
search was conducted some hours after 
the offense charged, that the police had 
every reason to believe the defendant 
was armed and dangerous, and that the 
search was conducted for the ostensible 
reason of arresting a felon but in fact 
only turned up evidence linking the de- 
fendant to the crime. In one respect, 
this case is stronger for the Govern- 
ment in that the hour of the robbery and 
the hour of the search were such that 
it would have been difficult if not im- 
possible for the police to obtain a 
warrant to arrest defendant or to search 
his house until the next morning. 
"Recognizing that there is still some 
doubt as to how the Supreme court ultimately 
will resolve cases of this nature, it appears 
to this Court that the entry, search and 
seizure in this case should be upheld as 
a reasonable exercise of police authority, 
following the reasoning of Warden v. Hayden, 
supra. Once the police found papers identi- 
fying defendant Dorman at the scene of the 
crime, and showing his address, the police 
had probable cause to believe that he would 
have gone home following the robbery, and 
that he might still be there. They knew 
he was armed and that he was not unwilling 
to use force and violence to accomplish 
his aims. They had a duty to try to appre- 
hend him as quickly as possible. Finally, 


it was not unreasonable for them to suppose 


that the defendant's own mother would lie | 
in an attempt to shield her son from arrest. 
Finding that the entry was lawful, the | 
Court sustains the seizure of the suit as -| 
the fruit of the crime with which Dorman — 


is charged.” 


Appellants submit that Judge Gasch relied incorrectly 


| 
on the exigent circumstances doctrine announced in Warden Vv. 
| 


Hayden for two reasons, in addition of course to the obvious 


distinction that an arrest was actually effected in Warden Vv. 
Hayden: 


1) There was here no “hot pursuit” by the police 


jor crisis demanding forceful entry 


nor was there any other ma 
no circumstance so 


into the apartment; therefore, there was 


"exigent" that the warrantless intrusion and search must be 


suffered. 


| 
2) After entry the police so conducted themsleves 


at they were embarked on 


that it is evident th a general search 


and not a limited search for appellant. | 


In its discussion of “exigent circumstances” in 


warden v. Hayden, Supra, at 298, the Court first referred to 


its prior opinion in Maedonald v. United states, 335 U.S. 451, 


455-456 (1949), where it had written: 

ve are not dealing with formalities. 
The presence of a search warrant serves! 4 
high function. Absent some grave emergency, 


the Fourth Amendment has interposed a 
magistrate between the citizen and the 
police. This was done not to shield 
criminals nor to make the home a safe 
haven for illegal activities. It was 
done so that an objective mind might 
weigh the need to invade that privacy 
in order to enforce the law. The right 
of privacy was deemed too precious to 
entrust to the discretion of those whose 
job is the detection of crime and the 
arrest of criminals. Power is a heady 
thing; and history shows that the 
police acting on their own cannot be 
trusted. And so the Constitution re- 
quires a magistrate to pass on the 
desires of the police before they 
violate the privacy of the home. We 
cannot be true to that constitutional 
requirement and excuse the absence of 
a search warrant without 4 showing by 
those who seek exemption from the 
constitutional mandate that the ext- 
genetes of the situation made that 
course imperative." [Emphasis added. ] 


The Court in Warden v. Hayden concluded that such 


a showing had been made, 


based on the fact that an armed 


robbery had taken plac 


e and that the police knew that the 


suspect had entered the house only a few minutes after 


fleeing the scene of the robb 


ery and less than five minutes 


before the police arrived on the scene. 


The police entered in 


"hot pursuit” of the suspect and searched only for him and for 


any weapon which might be used against them. Seizure of 


from a washing machine was thought by the Court to 


clothing 


have been accomplished during a search for weapons, undertaken 


contemporaneously with a search for the felon. Hayden was 
found feigning sleep in an upstairs bedroom, and it was 
necessary for the police to search the entire house for 
men in order to be assured that Hayden was the man seen 
enter shortly before. 
The Court found the requisite exigency in the 
reasonable determination of the police officers that speed 
was essential in pursuing the felon, 387 U.S., at 298-299: 


"The police were informed that an armed 
robbery had taken place, and that the 
suspect had entered 2111 Cocoa Lane less 
than five minutes before they reached it. 
They acted reasonably when they entered 
the house and began to search for a man 
of the description they had been given 
and for weapons which he had used in the 
robbery or might use against them. The 
Fourth Amendment does not require police 
officers to delay in the course of an 
investigation if to do so would gravely 
endanger their lives or the lives of 
others. Speed here was essential, and 
only a thorough search of the house for 
persons and weapons could have insured 
that Hayden was the only man present 

and that the police had control of all 
weapons which could be used against 
them or to effect an escape." 


On the facts of Warden v. Hayden, the search was approved only 
| 
insofar as it was “part of an effort to find a suspected felon, 


armed, within the house into which he had run only minutes 


4/ 
before the police arrived.“ Id. at 299. In no way did the 


Court approve a search, of the kind we have in this case, 
continuing after the police have determined that the defendant 
is not present. 

1) There was here no “hot pursuit" by the poltee, 
nor was there any other major ertsis demanding forceful entry 
into the apartment; therefore, there was no etreumstances so 
terigent" that the warrantless intruston and search must be 
suffered. 


Within a short time after their arrival at Carl's 


Men Shop, the police knew that appellant Dorman was 2 prime 


suspect in the robbery, and they were aware of his home address. 
Yet they made no effort to “pursue.” Rather they returned to 
the station house and began the orderly, routine process of 


making applications for search and arrest warrants {Ms 137-138]. 


_4/ Gilbert v. Caltfornta, as stated accurately by Judge Gasch, 
aids little in defining "exigent circumstances,” other 
than to show the suspicions as to potential harmful effects 

of the doctrine of ir. Justice Douglas in dissent. The 
problem presented by Warden v. Hayden and Gilbert v. 
California had been forecasted by Mr. Justice Harlan for 
the Court in Jones v. United States, 373 U.S. 493, 499-500 
(1958), when he spoke of possibly being confronted 


"with a grave constitutional question, namely 
whether the forceful nighttime entry into a 
dwelling to arrest a person reasonably believed 
within, upon probable cause that he had com- 
mitted a felony, under circumstances where no 
reason appears why an arrest warrant could not 


have been sought, 1S consistent with the 
Fourth Amendment." 
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- . : : - . 4 
This action is completely inconsiszent with any suggestion that 


"exigent circumstances" existed when the police arrived at 


Dorman's apartment. It was only when they were informed by 
ww --an-Assistant United States attorney that’a judge could not be 
| 


located (id.) that the police officers proceeded to the apart- 
5/ : | 
ment. 
| 
_5/ Of course there can be no suggestion that the purported 
unavailability of a judge (no mention was made of| the 
United States Commissioner) in the early evening hours 
exempts the Government from its duty to abide by ‘the 
limitations of the Fourth Amendment in respect of the 
privacy and integrity of the home of iirs. Dorman and 
Mr. Allen, as well as Harold Dorman. See Johnson v. 
United States, 333 U.S. 10, 13-14 (1948): 
"The point of the Fourth Amendment, which 
often is not grasped by zealous officers, is 
not that it denies law enforcement the support 
of the usual inferences which reasonable men 
draw from evidence. Its protection consists 
in requiring that those inferences be drawn/by 
a neutral and detached magistrate instead o 
being judged by the officer engaged in the | 
often competitive enterprise of ferreting 
out crime. Any assumption that the evidence 
sufficient to support a magistrate's dis- 
interested determination to issue a search 
warrant will justify the officers in making 
a search without a warrant would reduce the 
Amendment to a nullity and leave the people's 
homes secure only in the discretion of police 
officers. Crime, even in the privacy of one's 
own quarters, is, of course, of grave concern 
to society, and the law allows such crime to 
be reached on proper showing. The right of 
officers to thrust themselves into a home | 
is also a grave concern, not only to the in- 
dividual but to a society which chooses to! 
dwell in reasonable security and freedom | 
from surveillance. When the right of pri-| 
vacy must reasonably yield to the right 
of search is, as a rule, to be decided by 
a judicial officer, not by a policeman 
or government enforcement agent." [Foot- 
notes omitted.] 
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As aptly put by the Assistant United States 
Attorney trying the case, “this is not the hottest of pursuits.” 
{MS 15.] 

Even absent the factual description of the steps 
actually taken by the police officers, it can readily be seen 
that no exigent circumstances existed. All the police had 
to do to prevent escape was to secure the apartment. "No 
suspect was fleeing or likely to take flight. The search was 
of permanent premises, not of a moving vehicle." Johnson v. 
United States, 333 U-S. 10, 15 (1948). See Macdonald v. 
United States, 335 U-S.- 451, 455 (1949). "No evidence or con- 


traband was threatened with removal or destruction. ..- .” 


Johnson v. United States, supra, at 15; see Macdonald v. United 
6 


States, supra, at 455. 
Nor can the Government rely for its "exigent cir- 


cumstance" on the noise Officer Blancato said he heard when 


6/ Most cases which have spoken of exigent or special cir- 

— _ cumstances are concerned with situations presenting some 
danger to occupants of the house wherein a felon was 
known to be, the imminent escape of the felon, or imminent 
destruction of evidence. See, @-g-1 Jackson v. United 
States, 112 U.S. App- D.C. 260, 302 F.2d 935 (1965) 
(possibility of escape); United States v.- Fair, 176 F. 
Supp. 571 (D.D.C. 1959) (prevention of destruction of 
evidence). See also United States v. Ventresca, 380 U.S. 
102 (1965); Travis v. United States, 362 F.2a 477 (9th 
Cir. 1966); Hernandes v. United States, 353 F.2d 624 
(9th Cir.}, cert. denied, 384 U.S. 1008 (1966). 


| 
- . | 
Mary Dorman opened the door. First, there was no excuse for 


the police failure to have a warrant when they arrived at the 


door. It is incredible to suggest that the police would not 
| 


have entered if he had not heard the noise. They stood at 


the door with shotguns at the ready [MS 122] and they had come 
to the apartment to arrest the defendant who, they believed, 
was there. They were ready to enter, and in fact they did 
enter, almost immediately. [TR 139-140.] Moreover, the noise 


was at most an indication that the defendant was present, and 


| 
mere presence of a suspected felon in a home is insufficient 
| 


ground for entry without a warrant. F.g., Johnson v. United 
States, supra; Macdonald v. United States, supra. | 
| 
It is also clear that the law of the District of 


Columbia requires “an immediate major crisis in the performance 
of duty affording neither time nor opportunity to apply toa 
magistrate’ before an officer may enter a private home without 
a warrant. District of Columbia v. Little, 85 U.S.App. D.C. 
242, 246, 178 F.2d 13, 17. (1949) aff'd on other grounds, 339 
U.S. 1 (1950). See Acearino v. United States, 85 U.S.| App- 
D.C. 394, 179 F.2d 456 (1949); Morrison v. United States 104 U.S. 
App. D.C. 352, 262 F.2d 449 (1958); Chappel v. United States, 
119 U.S. App. D.C. 356, 342 F.2d 935 (1965). Police testimony 
as to their own conduct, as well as other record testimony, 
establishes that Officer Blancato and policemen accompanying 
him were not faced with "an immediate major crisis in the per- 


formance of duty.” 
= rl = 


2) After entry the police so conducted themselves 
that tt is evident that they were embarked on a general search 
and not a limited search for appellant. 

The Ninth Circuit has had occasion to consider the 
reach of Warden v. Hayden, supra, and has correctly noted that 
it in no way gives approval to police conduct of a search 
which extends beyond a short, precise search for a felon or 
his weapon. See Jack v. United States, 387 F.2d 471, 473 
(9th Cir. 1967). Compare United States v. Lefkowitz, 285 
U.S. 452 (1932). 

The search in this case can accurately be described 
as a general search. Judge Gasch recognized that, while in 
the apartment, the police employed the technique of the 
general search, Memorandum Opinion, at 4: °In addition, the 
police officers rummaged about the apartment and seized 
other items which have since been returned to the defendant 


7/ 
and hence are no longer in issue.” That the police returned 


_7/ Among the items returned to the defendant were eight suits 
seized from the closet in the living room. [MS 35.] This 
seizure casts something of a cloud over the bland assur- 
ance of Officer Blancato that, while opening a closet door 
with the tip of his shotgun in the course of a search for 
an armed felon, the unhemmed cuffs of one suit out of 
many were “in plain view." 


~ eS 


some items to the Gerendants does not. and cannot alter 


“Character of the Gomera: search they~ “conducted. ‘Judge |Gasch's 


| 
characterization of the police conduct as “eymmaging” is 
highly descriptive of police actions after they entered the 
apartment and is plainly supported by the record testimony. 
The police not only made the initial invasion but virtually 


took over the household for a period of several hours. Mary 


Dorman testified that the police remained in the apartment 


until the early hours of the morning without permission "laugh- 


ing, talking and smoking.“ [MS 57-58.] 
The conduct of the police simply does not measure 
up when it is laid for comparison beside the narrow limits 
of a search for the felon or his weapon approved in Warden Vv. 
Hayden. The Supreme Court simply did not sanction “yummag [ing] 
about the apartment, * even though the search be one based on 
“exigent circumstances.” 
That the admission of this unpermissibly seized 


evidence prejudiced appellant Dorman is clear beyond doubt. 


The trial judge instructed the jury that it was permitted 


to infer the guilt of Dorman simply from possession of property 
taken from Carl's Men Shop, i.e., the suit impermissibly 
seized from appellant Dorman's apartment. Irrespective of 


any evidence in the case, irrespective of whether members of 


the jury believed Dorman's alibi and distrusted the identifi- 
cation made py-.Government- witnesses or not; 

cate a finding of “guilty on all counts” on possession of the 
suit. 

The prejudicial effect on Nathaniel Jones resulting 
from introduction of the suit is less direct. Although the 
trial judge commendably instructed that the inference of guilt 
from possession of stolen goods was attributable only to 
Dorman; revertheless, in the context of a joint trial where 
jones and Dorman were identified by the same witnesses as 
having committed the same acts, it is unreasonable to argue 
that Dorman's possession of the suit did not affect the 
jury's deliberations as to Jones. As emphasized by the 
Supreme Court in Bruton v. United States, 391 U.S. 123, 129 
(1968), where the Court overruled Delli Paoli v. United 
States, 352 U-S. 232 (1957), and held that the admission in 


a joint trial of a co-defendant's confession naming defendant 


as one of the guilty parties violated the Confrontation Clause 


of the Sixth Amendment: 


2'?Phe naive assumption that prejudicial 
effects can be overcome by instructions to 
the jury. - .all practicing lawyers know to 
be unmitigated fiction. - - 7, 


The Court was quoting Hr. Justice Jackson, concurring in 
Kruteutteh |v. United States, 336 U.S. 440, 453 (1949), 
as cited in Jackson v. Denno, 378 U.S. 368, 388, n- 15 
(1964). 
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Further, the trial judge muddied his clear instruc- 


tion on possession of recently stolen goods with an ambiguous 
| 


instruction to the jury with respect to both the robbery and 


assault counts which seems to indicate that, because the 


| 
defendants were charged and tried jointly, the jury must re- 


turn a single verdict finding that both are guilty or both 


are innocent. This, of course, brings Jones within the 
| 


reach of the possession instruction as to Dorman, since, having 
| 

exercised its option and inferred Dorman's guilt, the jury 

might include Jones in a joint verdict. See TR 181: 


"As to the counts charging robbery as 
to both the defendants, the possible ver- 
dicts as to those enumerated counts are 
guilty as to both defendants, not guilty 
as to both defendants, or a combination 
of guilt and innocence as to the two 
defendants. 


"Similarly, as to the enumerated 
counts charging both defendants with the 
offense known to the law as assault with 
a dangerous weapon, the possible verdicts 
are guilty as to each of those counts as 
to both the defendants, not guilty as to 
each of those counts as to both the de- be 
fendants, or a combination of guilt or 
innocence as to certain of those counts 
or all of the counts. So much for those | 
counts charging the two defendants jointly," 


Although the instructions were not objected to at 


trial, counsel for appellants submit that the erroneous ad- 
| 
mission of the suit taken together with the instruction that 


guilt might be inferred from possession of the suit and the 
| 
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instruction that could have been interpreted by the jury 


as requiring 2 joint verdict are so prejudicial to Jones as 


to constitute plain error under Rule 52(b), Federal Rules of 


Criminal Procedure. 


The trial judge did not justify on the record his prejudicial 


actions in committing-both appellants at the close of the first 
oes | 
day of triat and in stattoning Marshals behind them during the _ 


second day. 2 
(In connection with this point it is respectfully suggested 
that the Court read TR 49, 52-54, 74-76, 92-93, 96, 99-100.) 
The United States Supreme Court had occasion early 
in the 1967 Term, to comment unfavorably on the practice of 
revoking 2 defendant's bail or bona during trial. Bitter v. 
tnited states, 389 U.S. 15, 16 (per curiam 1967) : | 


"phe trial judge indisputably has broad 
powers to insure the orderly and expeditious 
progress of the trial. For this purpose, he 
has the power to revoke bail and to remit 
the defendant to cus But this power 
must be exer cumspection. It 
may be invok the extent 
justified by a i 's 
conduct presents or by danger of signifi 
interference with the progress or order 
the trial." 


In Bitter the defendant had returned to court 45 
minutes late after a recess, and the judge ordered that he 
be committed. The Supreme Court, 389 U.S., at 17, held 
that this action constituted an impermissible punishment of 


the defendant interfering with the right of the defendant to 


confer with his counsel, and it reversed and remanded for a 


new trial. To the extent that the trial judge here was 
motivated by appellants‘ late appearance after a recess, this 
appeal fits precisely within the teaching of Bitter. 

Judge Keech, however, referred to other matters, 
in addition to the late return of appellants, when he remanded 
them to jail and placed Marshals behind them during the 
second day of trial. These were (TR 96): 

1) "actions known to the Court.” 

2) “the strong evidence in this case.” 

3) “the menacing manner demonstrated by the 
two defendants to government witnesses.” 

Certainly the strong evidence in the case, standing 


by itself, is an insufficient ground on which to predicate 


remanding. Bitter'v. United States, supra. “Actions known 


to the court,” whether they might be sufficient or insufficient 
if spelled out with clarity on the record, patently do not 
meet the Bitter test when they are locked irretrievably in the 
mind of the trial judge. 

There is no indication in the record of "the menacing 
manner demonstrated by the two defendants to government 
witnesses.” While one juror withdrew, she did so because she 


lived in the same neighborhood as one of the defendants, and 


there is no showing that any activity on the 


oem 


part of the 
Saeetn ert ees 
defendants prompted her -withérawal .* P 


By its use of prior authority in Bitter; the 
nel Wg ae 
Supreme Court made perfectly clear that the reasons required 


to support revocation must appear clearly on the record. 
| 


See Carbo v. Ware, 288 F.2d 282, 286 (9th Cir. 1961); 


Christoffel v. United States 89 U.S.APP.D.C. 341, 196 


F.2d 560, 566 (1951). The Court also referred to an jin 


chambers opinion of Mr. Justice Harlan, Fernandez 2. United 
| 


States, 5 L.Ed.2d 683, 81 S.Ct. 642 (Feb. 27, 1961), 


Justice elaborated on the standard to be applied by the trial 


judge in determining whether bail may be revoked, 5.L.Ed-2d, at 
686: 


| 
“Where, as here, remand is not to | 
protective custody, but is premised on the) 
defendants’ interference with the orderly 
conduct of the trial, I think that a particular 
defendant may be remanded only on the basis 
his own improper conduct or in circumstance 
that of others has been of such import as | 
reasonably to support the conclusion that 
proper trial cannot be had without a remand of all 
defendants. Less than this does not, in my view 
comport with the presumptive right of each 
defendant to remain in bail until conviction. 


We submit that Judge Keech simply has not documented 
| 
his actions and reversal is required. 


We suggest here that the actions of the trii 
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judge placed the appellants ina prejudicial light in the 

eyes of the jury. ‘Contributing to this prejudicial atmosphere 
were two lines of questioning which carcino taobsecced to by 
defense counsel. We do not suggest that standing alone 

they constitute reversible error under Rule 52(b), Fed. R.Cr. 
Proc., but we think they should be noticed in the context of 
this Point. 

In questioning an employee of Carl's Mens store 
about a suit through which a bullet had passed, the Assistant 
United States Attorney solictted from the witness a statement 
that the suit had been purchased by another Assistant United 
States Attorney. (TR 49.) There was no legitimate reason 
for seeking this information. 

The second incident is more serious. During the 
testimony of Mr. Floam, the prosecutor asked him whether he 
had seen the defendant before, and Floam replied that he had 
{TR 74.) The following colloquy then occurred (TR 75): 

"9 'At the time that you came into the 

store he pointed that gun in your face, did you 

recognize him? 

"A Almost immediately. 


*9 | Did you recognize him as the person you had 
seen before? 


“A Yes. 
“Q Did he ‘say’ anything" to-you in particular? ~~ 


"A Yes. He told me how. much he hated» me 
and asked me a question which more or less told 
me who it was. 


"Q What question was that? 


*~, He asked me where we kept the money i 
a shoe box which we had done previously. 


“THE COURT: . Just a. minute, please, sir 
(At the bench.) 


oTHE COURT: I do not know, gentlemen. | But 
I think we might be moving towards something 
else. So I think we better be advised. 
*yR, WEBSTER: He is only going to say 
that this was a previous place he kept money. 
If I may lead him on that question, it might be 
better. 
“THE COURT: Do you have any objection) to 
him leading on that question? 


"MR. TINNEY: Remember this is the witness, 
the same witness I believe who testified in 
another case about a year ago- So you have to be 
very careful. : | 

| 

“~HE COURT: Let me say this, Mr. Webster: 
You go out and tell him. Would you gentlemen like 
to do that? 
| 


“MR. TINNEY: That is right. 


oMR. WEBSTER: If I can lead him on one 
question -- | 

“PHE COURT: If you can lead him safely, all 
right. If you are not sure you can, I ask} you 
both counsel to go with him. 


‘ 
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“IR, TINNEY: I do not know we need to. He 
is an honorable gentleman. 


=7HE COURT: Just tell him to answer and 
that is all....{In open court.) 


BY HR. WEBSTER: Eco asic Seana 


“9 Prior to this time, @id you on occasion 
keep money in a shoe box in the store? 


‘A Yes.” — 
This reference can only be construed as an indication 
that Jones had robbed the store or the witness previously. 
The incident is the more prejudicial since Jones was acquitted 
of a charge that he robbed the store, and the Assistant 
United States Attorney was aware of the acquittal. (TR 119.) 
See generally Giilison v. United States, ___ U.S.APP.D.C.__ 


F.2d (No. 21, 248, decided July 2, 1968). 


Iil. The tdentification procedure, including the use of 


i 
ae Saree we A saenes 2 tee fs hdehemmesionieneiicn tt eee en 


' “photographs, by which two witnesses identified | 


: oie ies See ee 
» appellant Dorman at the station house was defictent 


tn light of Simmons v. United States, 290 U.S. 377 


(1968), and related cases. 


Ves 


(In connection with this point it is respectfull 


Suggested that the Court read TR 90-95,. 113-114. 


——— 


Two witnesses indicated that they had 
identified Dorman at a line-up early in the morning 


: | 
following his arrest, Holmes (TR 90-95) and Richards 
| 


(TR 113-114). Holmes indicated there were five or 
six men in the line-up, but only two or three the 
same height. Defense counsel for Dorman objected 


to the introduction of this testimony. (TR 92,) | 


The Assistant United States Attorney made 


| 
the following observations concerning “additional 


circumstances attending to this identification.” | 
(TR 93): 


"MR. WEBSTER: Mav I say for the 
record in light of Mr. Iverson having made the 
objection here that there are additional circum- 
stances attending to this identification and 
that there was a prior identification by 
photograph and so forth. TI have only touched 
on the lineup identification. But the Supreme 
Court decision does discuss other aspects and 


we have only those elements present in this case. But 
in light of Your Honor's ruling, I will not burden the 
Court with it at this time.‘ 


Under these circumstances the remand required in 


Calvin FP. Smith v. United States, U.S.APP.D.C. - 


. F.2d (NO.20,773, June 7, 1968), seems inescapable 
here: 


“PER CURIAM: The primary issue 
raised by this appeal, and plausibly tendered by 
circumstances the record discloses, is whether the 
police procedures used in the pretrial photographic 
identification of appellant by the robbery victim 
violated due process and, if so, were the lineup and 
in-court identifications of appellant tainted 
thereby. Since the issue was not raised in the 
District Court, with the result that the factual 
picture is incomplete, we remand this case for 
the taking of such evidence and the making of such 
findings as may be appropriate, using the criteria 
announced in Stmmons v. United States, 390 U.S. 377 
(1968), and applying the principles announced in 
United States v. Wade, 386 U.S. 218 (1967); Grlbert 
v. California, 388 U.S. 263 (1967); and Stovall v. 
Denno, 388 U.S. 293 (1967). See also Wright v. 
United States, ___ U.S.APP.D.C- ___s ___ travtel 
(No. 20153, decided January 31, 1968). Jurisdiction 
of this appeal is retained by this court.” 


We submit that, if the Court should determine that a 
new trial is not required because of Points I or II, then 
Dorman must be accorded the same hearing as was Calvin Smith. 
Counsel are aware that on August 2, 1968, three lineup 


identification cases were heard by the Court en bane -- 


Clemons, No. 19848, David E. 


Allen C. Hines, No. 21,249 -- and that decisions in those 
| 


disposition of this issue. 


Mateus T. Clark, No. 21,001, 


cases may control the 


CONCLUSION 


_ The judgments of conviction as” to ‘éach of the 


appellants should be reversed and the cases remanded for 


new trials, or, in the alternative, No. 21,736, Harold B. 
Dorman v. United States, should be remanded with directions 
to hold a hearing on the photographic identification pro- 
cedure. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,664 


NATHANIEL JONES, APPELLANT 
B ae 


UNITED STATES OF AMERICA, APPELLEE 


PETITION FOR REHEARING AND SUGGESTION 
FOR REHEARING EN BANC 


Appellant Nathaniel Jones respectfully petitions 


for rehearing, and suggests rehearing en banc, from the 
decision of a panel of this Court of May 5, 1969, 
reversing the conviction of Jones' co-defendant because 
of the admission of unlawfully seized evidence but affirn- 
inf Jones' conviction notwithstanding the fact that the 
same evidence was introduced and used at trial against 


both defendants. 


1/  Bazelon, C.J., and Wright and Leventhal, 5.J.| 
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We respectfully submit that substantial grounds 
exist for the Court to reconsider its decision to accord 
Fourth Amendment’ protection to Jones' co-defendant, but 
not to Jones, regarding the identical item of evidence at 
the same trial. 

First, the Court's decision with respect to 
appellant Jones is in direct conflict with the previous 
decisions of this Court and other Counts of Appeals in 
essentially identical Seeestes 

Second, the two Supreme Court opinions upon which 
the Court premised its ruling with respect to appellant 
Jones not only did not deal with the critical issue pre- 
sented in this case, but both opinions expressly left the 
issue open. 


2 

183 F.2d 977 (1950); Nelson v. United States, 93 U.S. App. 
D.C. 14, 208 F.2d 505, cert. denied, 346 U.S. 827 (1953); 
Hair v. United States, 110 U.S. App. D.C. 153, 289 F.2d 894 
(1961); Schoeneman v. United States, 115 U.S. App. D.C. 110, 
317 F.2d 173 (1963); Rosencrantz v. United States, 334 F.2d 
738 (ist Cir. 1964); Barnett v. United States, 384 F.2d 

848, 862 (Sth Cir. 1967); United States v. Harris, 388 F.2d 
373, 379 (7th Cir. 1967); Gillespie v. United States, 368 
F.2d 1 (8th Cir. 1966). 


/ McKnight v. United States, 87 U.S. App. D.C. 151, 
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Third, the record clearly shows that, under the 
standards established by the Supreme Court, the intro- 
duction of the illegally seized evidence in this case 


was prejudicial to appellant Jones. 


In its opinion of May 5, 1969, the Court held that 


the obtaining of a suit of clothing by police officers in 

a warrantless search of co-defendant Dorman's home violated 

the Fourth Amendment and that the suit should not have 

been admitted in evidence at the joint trial of Dorman 

and appellant Jones. The Court accordingly reversed 

Dorman's conviction. Nevertheless, the Court sustained 

the conviction of appellant Jones. 
“with deference, we submit that under the control- 

ling Supreme Court decision and the uniform line of | de- 

cisions in this Circuit, the evidence in pecerton dnould 

have been excluded, not only as against Dorman, Hees HES 

as against appellant Jones. This is the teaching of 


McDonald v. United States, 335 U.S. 451 (1948). There the 


Court held that gambling paraphernalia seized in violation 
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of the Fourth Amendment from McDonald's premises was 
erroneously admitted, not only with respect to McDonald, 
but also with respect to his joint-trial co-defendant 
Washington. The Court stated, "Even though we assume, 
without deciding, that Washington, who was a guest of 
McDonald, had no right of privacy that was broken when 


the officers searched McDonald's room without a warrant, 


we think that the denial of McDonald's motion was error 


that was prejudicial to Washington as well." (335 U.S. 
at 456.) : 

The Court sought to distinguish McDonald on the 
grounds that there "the co-defendant was present in his 
friend's apartment when the evidence was seized, and at 
trial the evidence was used against both." (Slip Opinion, 
p. 12.) The second distinction does not exist in this 
case. The suit of clothing in question, like the evidence 
in McDonald, was offered and admitted in evidence against 
both defendants. (Tr. 54-55, 100.) While it is true 


that Jones was not shown to have been present in Dorman's 


apartment at the time of the illegal search, this factor 
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plainly was not determinative in McDonald, since the) 

Court assumed that no privacy right of Washington ik 
violated. Nor has this factor ever been previously used 
by this Court to limit the protection of co-defendants 
recognized in McDonald. This Court has held in a number 

of cases that the introduction in a joint trial of evidence 
unlawfully seized from the premises of one defendant re- 


quires reversal of the judgments against all the defendants. 


In at least three of these cases the protected co-defendant 


-- precisely like appellant Jones here -- was not present 


on the improperly invaded premises at the time of the 
search. McKnight v. United States, 87 U.S. App- D.C. 151, 153 
183 F.24 977, 979 (1950); Hair v. United States, 110 U.S. 
App. D.C. 153, 289 F.2d 894 (1961); Schoeneman v. United 
States, 115 U.S. App. D.C. algo Shs sis a eh F.2d 173, 
174, n. 5 (1963). It has correctly been noted that: 
"the effect of the McDonald, Hair and 

Schoeneman cases would seem to be that 

where probative material has been illegally 

seized from a defendant, and the seizure 

has been properly challenged by him so as 


to make the Government's possession ‘there-| 
after a matter of wnlawful holding, the 
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Government will not be permitted, on a’ 

joint trial of such defendant and a co- 

defendant for the same offense, to intro- 

duce the material in evidence, even 

against the co-defendant." _3/ 

The reason underlying the exclusion of the unlaw- 
fully obtained evidence with respect to the co-defendants 
-- whether present on the premises or not -- derives 
from the very basis of the exclusionary rule itself. It 
is to deter the police from violating the protective pro- 
visions of the Fourth Amendment. Limiting the scope of 
the exclusionary rule, as the Court has done here, seriously 


undermines the rule's intended deterrent effect. 


The Court in its opinion of May 5 properly acknowl- 


edged the logic of this position (Slip Opinion, p. 12, 


“The police deterrent rationale would 
also argue for reversing Jones’ conviction 
here. Further, there is an argument that 
the administration of justice should not 
tarnish itself with evidence obtained in 
violation of the Constitution. The courts 

» above all should disavow any and all fruits 
- * Sof lawlessness." i 


3 / Gillespie v. United States, 368 F.2d 1, 6 (8th Cir. 
1966). There was no evidence that any of the protected 
co-defendants were present on the invaded premises in- . 
volved in Gillespie, Rosencrantz, or Barnett. (Cited in 


n. 2, supra.) 
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Nevertheless, the Court felt constrained to treat 
Jones differently from his co-defendant on the strength 
of two Supreme Court opinions -- Mancusi v. DeForte, 392 
U.S. 364 (1968) and Simmons v. United States, 390 U.S. 
377 (1968). (Slip Opinion, p. 11.) We respectfully sub- 
mit that the Court's reliance on these cases was misplaced. 


Both opinions explicitly left open the eritical question 
presented here. 


In Mancusi, the Court stated: 


"Tt is desirable at the outset to make 
clear what is and what is not involved in 
this case. .. . Nor is there any need to 
inquire whether DeForte could have asserted | 
a Fourth or Fifth Amendment claim on behalf! 
of the Union, [whose property, and not | 
DeForte's, was the subject of the search in) 

. question] for he did not do so." (392 U.S. 
at 366.) 


Similarly, in Simmons, the Court stated: 
"Tt has been suggested that the adoption 
of a 'police-deterrent' rationale for the 
exclusionary rule, see Linkletter v. Walker|, 
381 U.S. 618, logically dictates that a 
defendant should be able to object to the 
admission against him of any unconstitutionally 
seized evidence. See Comment, Standing to 
Object to an Unreasonable Search and Seizure, 
34 U Chi L Rev 342 (1967); Note, Standing t 
Object to an Unlawful Search and Seizure, 1 
Wash ULQ 488. However, that argument is no 
advanced in this case, and we do not consid 
it." (390 U.S,at 390, n. 12.) 


Seer: 


The Court also explained its departure from 
McDonald and the rule which had been previously uniformly 
followed in this Circuit on the premise that there was 


no possible prejudice to appellant Jones from the intro- 


duction of the suit in this case. We respectfully submit 


that this assumption cannot properly be made. The Supreme 
Court has recently made clear "that before a federal con- 
stitutional error can be held harmless, the court must 
be able to declare a belief that it was harmless beyond 
a reasonable doubt," and that the burden is "on the 
beneficiary of the error either to prove that there was 
no injury or to suffer a reversal of his erroneously 
obtained judgment." Chapman v. California, 386 U.S. 18, 
24 (1967). 

The government has not, and cannot, establish 
"beyond a reasonable doubt" that the mentneton of the 
suit of clothing was not prejudicial to appellant Jones. 
The theory of the government's case was that Carl's Men's 
Shop was robbed by four men acting in concert on the 
evening of December 2, 1966. If the government's evidence 


was believed, the jury must have concluded that both 
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Dorman and Jones were partners in this crime. The suit 
of clothing which was unlawfully seized on the night of 
the robbery was offered and accepted into evidence against 
both defendants (Tr. 54-55, 100) and undoubtedly could 
have been considered by the jury against both defendants. 
Its potential prejudicial impact against both is under- 
scored by two significant facts: 

First, the suit was the only item of objective 
evidence directly linking the defendants with the robbery 
of the store. In essence, this was the evidence which 
sewed up the prosecution's case. | 


Second, in developing its case regarding the suit, 


the government inextricably intertwined evidence regard- 


ing both Jones and Dorman. The prosecution's testimony 
linking the suit to the robbery was that one of the 
robbers had taken off the pants he was wearing in the 
store and put on the suit which was later found in| Dorman's 
apartment. The evidence regarding these pants was pre- 
sented in such a way as to connect both Jones and Dorman 
with the incident in the jurors' minds. This commingling 
starkly appears from a reading of pages 49 and 50 of the 
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trial transcript: 
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"TBY GOVERNMENT COUNSEL WEBSTER. ] 


Q 


Detective Blancato, drawing your attention 
now to government Exhibit 4-D for identifi- 
cation, these pants, where was it exactly 
that you found these? 


These were found in a fitting room at Karl's 
Men's Shop, 6239 Georgia Avenue, Northwest. 


THE COURT: What was that number, please, 
sir, of the Exhibit you referred to? 


MR. WEBSTER: The pants are Government 
Exhibit 4 for identification. 


"THE COURT: Thank you. 


BY MR. WEBSTER: 


Were these pants hanging up on the floor? 


Thrown over a bench or a chair in the back 
of that room. 


Was it from Government Exhibit 4 that you 
has occasion to remove the documents you 
testified to earlier? 


The ones you referred to, yes, sir. [These 
were documents bearing Dorman's name and 
address. See Tr. 46-47.] 


Did you have occasion, Officer Blancato, to 
assist in the arrest of Mr. Jones? [Emphasis 
supplied. ] 

Yes, sir. 

Would you tell us when and where that was? 
That was at 11:15 p.m. the same evening at 


2611 Adams Mill Road, Northwest, Apartment 
405. 


a at 


When you say same evening, you mean the 
same evening you responded to the premises 
of Karl's Men's Shop? 

A Yes, sir, approximately five hours later." 


Thereafter, following a brief discussion involving the 


excusing of a juror, the government proceeded directly to 


the introduction of the unlawfully seized suit. (Tr. 


54-55.) 

It simply cannot be assumed with the wr emisiire 
certainty that the jury did not rely upon the unlawful 
evidence in convicting Jones. "The Court did not, and as 
a practical matter could not, limit the jury's Considera= 
tion of the wulawfully seized evidence to [Dorman] alone." 
Nelson v. United States, 93 U.S. App. D.D. 14, 23, 208 
F.2d 505, 514 (1953). See also Jones v. United States, 119 
U.S. App. D.C. 284, 288, 342 F.2d 863, 867 (1964) (en banc); 
Bruton v. United States, 391 U.S. 123 (1968). To be sure, 
the trial court properly told the jury eae it might apply 
the presumption of guilt from the possession of recently 
stolen property only against Dorman. (Tr. 180.) But with 
respect to its use of the tainted_evidence against Jones, 


the jury was left wholly at large. 
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CONCLUSION 


This Court has ruled that Dorman's pre-trial 
motion to suppress the suit found in his home should have 
been granted. Had that been done, as the Supreme Court 
noted in McDonald, 335 U.S. at 456, the evidence "would 
not have been available for use at the trial" against 
appellant Jones.’ With deference, we submit that it is 
inequitable to place Jones in a worse position so far as 
the evidence against him is concerned than he would have 
been in had the motion to suppress been granted. 


Fairness requires the similar treatment of both 


co-defendants in this case. Since the Court has set down 


Dorman's case for rehearing en banc, we respectfully urge 
that Jones' case be considered by the full bench at the 
same time. Upon such rehearing, the Court should reverse 


ee : : 4 
Jones' conviction and order a new trial.— 


4 / If rehearing is granted, we respectfully reserve the 
right to argue additionally that the conviction should be 
reversed due to the manner in which the trial court revoked 
the defendants’ bail and placed them under the custody of 
marshals midway through the trial. See Appellants Brief, 
pp. 28-33. - 
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Reply Brief 


I. 


Appellee’s brief appears to recognize the fundamental 
proposition that an arrest or search warrant is a prerequisite to law- 
ful entry into a private home, absent circumstances making it imperative 
that the police act without the delay necessary to obtain such a war- 
rant. In this case the police did not deem it necessary to act. without 
such delay and did not so act. The testimony of Officer Blancato indi- 


| 
cates that he arrived at Carl’s Men's Shop at about 6:20 p.m. only 
| 


minutes after the robbery (TR 31). After questioning the witnesses 
and investigating at the scené of the robbery for about two hours, he 
returned to police headquarters at 8$30 p.m. (MS 137). The papers 
showing the defendant Dorman'’s name and. address had been Racer’ 
by him at 7:33 p.m. in the pocket of a ‘pair of pants allegedly left in 
the shop by one of the robbers (MS 136). Thus it is clear thet the 
police remained at Carl's Men's Shop for approximately one hour before, 
| 


and remained there almost one hour after they discovered the defendant 


Dorman's address. It is evident that up to this point there was no hot 


pursuit, nor indeed any pursuit at all. There was merely a very delib- 
| 
erate and thorough police investigation. 


After returning to the station at 8:30, Officer Blancato 


| 
procured a photograph of the defendant Dorman and, sometime during the 


| 
period of about two hours during which he remained at headquarters , 


went about preparing an affadavit for the required warrant. This 


process was interrupted when an unidentified United States Attorney 
who was on duty informed Officer Blancato that a judge could not be 
located, and that a warrant would not be necessary (MS 137-138). 
Thereafter, Officer Blancato accompanied by other armed detectives and 
uniformed policemen went to, entered, and searched Dorman's home, 
arriving there at about 10:20 p.m. (MS 138). 

It is submitted that the circumstances in this case, 
involving almost two hours of investigation at the scene of the crime, 
followed by another almost equal period of time back et police head- 
quarters prior to even the beginning of an effort to locate and 
apprehend the defendant Dorman, rule out eny conceivable argument of 
exigent circumstances of the kind involved in Washington v. United States, 
105 U.S. App. D.C. 58, 263 F.2d 742, cert. denied 359 U.S. 1002 (1957), 
Chappel v. United States, 119 U.S. App. D.C. 356, 342 F.2d 935 (1965), 
and Warden v. Hayden, 387 U.S. 294 (1967), cited in Appellee's Brief 
at page 8. In all three of these cases the police arrived at the 
searched premises within minutes, not hours, after the offense, and in 
every case they acted instantaneously, without delay or digression, to 
pursue the felon to the address to which he was believed to have fled 
directly from the scene of the crime. 

The suggestion in Appellant's brief that a pursuit of 
Dorman of the kind involved in these cases began as soon as the police 
arrived at Carl's Men's Shop or at 7:33 p.m., as soon as the paper 


showing Dorman's name and address were discovered, and that such pur- 


suit continued without interruption until the police entered his 


apartment at 10:20 p.m., is clearly unsupported by the record. 


anon 


The plain fact is that in this case the police did not 
ewbark upon an immediate oursuit of the suspects: instead they wound 
up their on-the-scene .nvestigation and returned to police Neainumecers 
where among other things, cacy nitiated the process for obtaining 
necessary warrants. ‘They did not obtain a warrant: thus, the eae 
lished constitutional rule oi Agpnello v. United States, 269 U.S. 20 
(1925), prohibiting warrantless searches, was violated unless the 
United States was relieved of its duty to carry out the command of the 
Fourth Amcndment because, according, to an unidentified United states 
Attorney, no judge (and presumably, no United States Commissioner) was 
available at 8:30 p.u. Deceuber 2, 1966, on a Friday evening, to hear 
an application for a warrant. 

It is somewhat difficult to believe that if a — 
search had been made no judse or United States Commissioner could 
have been found in the District of Columbia at 6:30 p.m. on Friday, 
December 2, 1966. But if it is taken as cstablished that reasonable 


efforts to locate such a person were to no avail, the question remains 


whether the United States has a duty to assure by appropriate adminis- 


ba Appellee's intimatson thet the police would have been in a better 
position to substantiate their clain that exigent circumstances 
existed if they nad wade no effort to secure a search warrant is, 
of course, without merit. The limited scope of the doctrine announced 
by the Supreme Court in Warden v. Hayden does not allow the /invoca- 
tion of "exigent circumstances” each time the police determine on 
their own motion to pursue immediately. If such were the case, pro- 
tections of the Fourth Amendment would be of little value. The only 
searches permitted under the doctrine of exigent circumstances are 
those where the necessity of immediate response by the police out- 
weighs Fourth Amendment considerations. Under no reading of the 
facts could such a situation have existed here. The police jin 
returning to the station house to seek a warrant did only what the 
facts of the case and the dictates of the Constitution demanded, no 
more, no less. 


-3- 


trative measures that a magistrate will be available when needed to 
protect the privacy and integrity of the homes of the people of the 
District of Columbia. We submit that it does have such a duty, just 
as its law enforcement officers have a duty to obtain warrants prior 
to invading such homes. If the United States fails to provide a 
neutral and detached magistrate to pass judgment upon the question of 
probable cause, it fails in its obligations under the Fourth Amendment 
as surely as when its law enforcement officers fail to apply to such 


officer for a warrant before forcefully entering a private dwelling. 


See Johnson v. United States, 333 U.S. 10, 13-14, quoted in Brief for 


Appellants, p. 20, note 5. Thus the United States must either arrange 
to provide a magistrate to hear applications for warrants after regular 
office hours, or delay its officers in carrying out searches of people's 
homes until such a magistrete is available for such purpose. No other 
course is consistent with the-mandate of the Fourth Amendment. Surely 
in Washington, District of Columbia, a major metropolitan center and 
the nation's capital, it would not be difficult to assure the presence 
of a magistrate whenever needed for efficient and intelligent law 


enforcement. 
Pebre 


In Appellee's brief it is assumed that where under 
exigent circumstances the police enter a home without a warrant, they 
may search for loot and other evidence. The only authorities cited for 
this proposition are the lower court opinions of the Ninth Circuit 
Court of Appeals and the California Supreme Court. In Gilbert v. 
United States, 366 F.2d 923 (9th Cir. 1966), the Court held@nly that 
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photographs, which would assist in the identification and pursuit or 
the fleeing robbers, could be seized during a search for such robbers 
within the doctrine of exigent circumstances prior to apprehension of 
the suspect. The other items seized were seized pursuant to search 
warrant secured several hours later. The latter seizures were not 
questioned on the appeal. Thus, the Ninth Circuit holding is Limited 
to the seizure of a photograph of the fleeing felon, an item which will 
materially aid in pursuing him. In People v. Gilbert, 63 Cal. 2d 690, 
47 Cal. Rept. 909, 408 P.2a 365 (Sup. Ct. Cal. 1965), Justice Terao 
similarly limited his holding to seizure of items which could be used 
to identify suspects and expedite pursuit. 408 P,2d at P. 75. Thus, 
neither of the lower court opinions in Gilbert stands for the road 
search and seizure authority necessary to justify the rummaging 
search of Dorman's apartment for clothing, watches, etc., after it had 
been determined that Dorman was not present. Moreover, the action of 
the Supreme Court in vacating certiorari as improvidently erented adds 
nothing either to the definition of exigent circumstances or to /the 
scope of search indicated by such circumstances. To the contrary, 

the Supreme Court action in Gilbert indicates quite clearly that the 
Court is acutely aware that there are narrow limitations on the idoctrine 
of exigent circumstances which must be scrupulously observed by the 


police. 


Warden v. Hayden, 387 U.S. 294 (1967), referred toias the 
| 


controlling decision on the issue of the scope of a search after entry 


justified by exigent circumstances by the opinion of the Court in 


Gilbert v. California, supra at 269, clearly goes no further than to 
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authorize the police in such circumstances to search for the fleeing 
a 1g 


felon and weepons which could be used by him in effecting an escape. 


387 U.S. at 298-299. In his opinion for the Court, Justice Brennan 


was careful to point out that clothing of the defendant found in e 
washing machine in the basement of a house into which the felon had 
been seen to flee was discovered by an officer searching for weapons 
either prior to or immediately contemporaneous with the arrest of the 
defendant in another part of the house. Id. at 299. In the instant 
case, the rummaging through the private effects of the occupants of 
Dorman's apartment occurred after the police had made certain that the 
defendant Dorman was not present. Thus, the narrow search for a man 
and the weapons he might use in effecting his escape was exceeded by 
the police in the instant case, even if exigent circumstances justified 


the entry into Dorman'’s apartment. 


CONCLUSION 


Failure of the Government to take into account the duty 
of the United States to provide a magistrate to hear applications for 
warrants as required for efficient and intelligent law enforcement 
demonstrates the error of the Government's contentions that the war- 


rantless entry involved in this case was justified under the Fourth 


Amendment. Moreover, even if such entry is assumed to have been lawful 


| 
because of exigent circumstances, the police exceeded the narrow limits 
| 


of authorized search under such circumstances. | 
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